
~: 26305065

rgra (r@a - I) ar rzufeauta sqla genza gquIgUl Ta, lai ifGa, d)fr2aft a u,
3li611cll~, 315"1<:ilfi!lti..,_ 380015.:.2mess.

~Date: 29.09.2016 \l'fffi ffl cffi" ~ Date of Issue ei</tr,/Jt
ft sarr aim. &rgad (3r#ea-I) rr uRa

Passed by Shri Uma Shanker Commissioner (Appeals-II)

Tf ~ ~ 3i 5l--l ci I iii I ci : 31 I 9,cfti I C'1 ll 8RT \l'fffi l=J:c'T ~ z.f

---------~: xl~
Arising out of Order-in-Original No SD-02/REF-148/DRM/2015-16 Dated 14.10.2015

Issued by Asstt. Commr., STC, Div-II, Service Tax, Ahmedabad

~4lt>'lchctf cf>f ;,r:r :g:cf tfctT Name & Address of The Appellants

M/s. Durham Spintex &Holdings Pvt Ltd Ahmedabad

~~~ xl~ al{ ft anfqa sfra pf@rarh at ar@ PJyf&i@ct m xl ~
~%:-
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way :-

Appeal To Customs Central Excise And Service Tax Appellate Tribunal:-

~~.1994 qfJ- elm 86 cf> 3@7@~ ~ f1i;., cf> c/IB cffi" \JJT~:
Under Section 86 of the Finance Act 1994 an appeal lies to :-

4fa 2fr fl flt gyc, Ur zycn vi tars 3r4au =mzmf@rau - it. 2o, q #ea
g1R9c:C'l chl-lll'3°-s, iJmufr ~. ~5l--lcilcillci-380016

Q The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at
"---'

1
,l 0-20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad-380 016, _Iv (l) or@ta mrznf@raver at f4flu 3rf@nfu, 1994 cti- elm 86 (1) cf> 3iifa 3rft
~ Plw11c1c1"1, 1994 fu 9 (1) cf> 3@7@ RtllRff tJTTlt ~:tr- s if 'cfR ~ if cti
st rift vi s rr fa 3re a fag 34ha al n{ et st ufei
aft ct afeg (si vamfr "QIB 6llfr) 3ITT "fff@.f "i?f 1tiT-f ~~ "i?f~ cnf .-'ll lll41d
fera , asi a fa 1d6Ra &tr aa arr4 a zrun fGzr # aifa ja
Tq a a i sef hara at mi, anur 6t mi 3l'R C'lllTllT <mr~~ 5 C'lmf m \R-ffi cni:r
t; cffiT ~ 1 ooo / - #8ha 3sat ztfhl sit hara at min, ants at air 3ITT C'lllTllT <mr ~
~ 5 C'lmf m 50 C'lmf °den "ITT <'IT ~ 5000 /- #hr3 gift ii ara #6t it, an a
1Wf 3ITT C'lllTllT <mr~~ 50 C'lmf m ma vnrt & asi q; 1oooo / - -ctR:r ~ 6l1fr I

(ii) The appeal under sub section ( 1) of Section 86 of the Finance Act 1994 to the
Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule
9(1) of the Service Tax Rules 1994 and Shall be accompanied by a copy of the order
appealed against (one of which shall be certified copy) and should be accompanied by a .
fees of Rs. 1000/- where the amount of service tax & interest demanded & penaltY. levied of
Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest~~ -
penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lak~~~~.@_.QO ~
where the amount of service tax & interest demanded & penalty eve4l$$st ag »
Lakhs rupees: in the forr:n of crossed bank draft in favour of the Assista -~ ~pgi_ 1~ f th ~ ~
bench of nominated Public Sector Bank of the place where the bench of · 15 al Is s ted ~ .!.
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(iii) ~ 3l~lf,1994 ~ clffi 86 ~ '3"({-'tTRT311 vi (2) a sifa 3fl hara
~-&r. 1994 cfi frrlflf 9 (2~) cf> 3ffiT@ f.1m1to 1.P11=f ~.tt-1 it~ \iIT ~ ~~ "ff[~

~..~~~5 (311frc;r) cf> 3ITT~ ~r ~fum (OIA)(~ ~~ ~ mrfr) ~ .3-]"[R

~-~ / \JcT ~ 3l~ A219k ~~ yea, 37fl#tu -aTf@eraor al 3ma aa
a fer ? g arr (olo)uf uf elf I

(iii) The appeal Linder sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be ar,companied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of

. which shall b.e a certified copy) and copy of the order passed by the Addi. / Joint or Dy.
· 1Asstt. Commissioner or Superintendent of Central Excise & Service Tax (010) to apply to
the Appellate Tribunal.

2.- uemizihf@r nrnrzu pcm arf@)Ra, +97s al gri u 3r4gal-1 a aiafa feifRa fhg
317 [a mer i vrr nf@rant a arr at uf R 5 6.50/- trn' cpl'~~~c
c1<lT -g'Fll 'tTI~ I

2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-I in terms of the Court Fee Act, 1975, as amended.

3. v#tar gca, wn zyn vi hara 3n4)41 -unfrasvwr (atffafen) Pru+rra6@, 1os2 i afda
,rct 3Rf x4'ti~cr 1,~ cp]' 'l1fA:t~a ah frii t 3j 1ft en 3TlcPfiffi fcnm "GHcTT ~ 1

3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. tr gas, he4tr 3=rz ras viara 30fr u1@aw (aft+ta) h 1 3r4if h amarai s _)
c2tr z3UT QI 3f@1fez1a, &88 <!lr mu '""' i); 3fil'Tn fmfi,r(<Wlf-<l~,o,s(<o1" <!lr ,wrr =
29) feii: of..oc.=?oi'd ;31)-cl,"r~~. i<1,W cfil' urr z3 h 3iaia ara as ara#ra,rr
~ixrc=f 8a q4-fr 5amacar 3rfarf ?, arafzmr h 3iara 5rm RR sch art 3rhf@a 2zr?r
a«r al av a 3if@rsrt

~i']-lf~~~ "Cm {l'cffc.f>{m .3fff¾-r " if feew gr;a" #f far gn@rr -

(il mu 11 t'r m~~ ~cfITT

(ii) cal 5a #r a a{ sa zf?
(qi) had sa f!matt h fr G ± ira& {cpiH

e, mi ara zrz fh g nt h qaurr f4z (@i. 2) 31f@0fez1a, 2014 h 3masqafat
3rqtqrzr uifrart ah para f@arrfr rarer 3rffvi 3r41 alarr{itl

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the Q
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken·;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

c::> Provided further that the provisions of this Section sh.all not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

4(1) ~~ ~ct3T ill,~ :t1ra-~r $ t;l'lci 37qr ,f@rawparer szi ra 3rrar ea z1 aUs
fcr~~ (lTwr fclnra grah 1o% 2pita u 3lk srzi ha vz faff@a t aavsh
10% 1arru# arrwaf t

2..penalty, where penalty alone is in dispute.

4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalt are in dispute, or
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ORDER IN APPEAL

M/s. Durhan spintex & Holding (P) Ltd., 105/ Chinubhai Centers, 1
floor, Nehru Bridge corner, Ashram Road, Ahmedabad (hereinafter referred to as

'appellants') have filed the present appeals on 22.01.2016 against the Order-in

Original number SD-02/Ref-148/DRM/2015-16 dated 14.10.2015 (hereinafter
referred to as 'impugned orders') passed by the Asst. Commissioner, Service Tax,
Div-II, APM Mall, Ahmedabad (hereinafter referred to as adjudicating authority');

2. The facts of the case, in brief, are holding Service Tax registration number
AAACD-3934-H ST001 and had filed refund claim of Rs. 40723/- on 03.12.2009 in

terms of notification No. 41/2007-ST dated 06.10.2007 on account of services

received and utilized for export of goods/services for quarter ending June 2009.
Vide OIO SD-02/Refund-12/2010 dated 30.04.2010 refund claim to the extent
40,445/- was rejected and sanctioned the amount Rs. 278/- On being appealing to

Commissioner Appeal , impugned OIO was partially modified and sanctioned claim
of Rs. 976/- vide OIA 429/2010 (STC)/MM/Commr (A)/Ahd dated 18.11.2010.

Appellant filed appeal in CESTATE who vide order No. A/10429/WZB/AHD/2013

dated 22.03.2013 remanded the case back as under-

"In Appellant's own case this bench, vide final order dated 03.08.2012 as

reported at 2012 (28) STR 366(Tri- Ahmd) in an identical issue, for the

earlier period had reminded the matter back to adjudicating authority to

reconsider the issue afresh. I find in this case also, the same order would be
applicable and direction given would be applicable and the direction given in

final order dated 03.08.2012 should be followed by the adjudicating authority

while re-adjudicating the issue afresh.""

"Accordingly , the impugned order is set-aside , matter is remanded back to

the adjudicating authority to hear and dispose the appeal as per final order

dated 03.08.2012."

3. After affording personal hearing in the case and after considering the

evidences produced before adjudicating authority , impugned OIO was issued

whereby Rs. 18,731/- was sanctioned and Rs. 21,015/- was rejected. Being
aggrieved appellant had filed this present appeal. The main contention of appellant

is that the lower authority has not disputed the service tax payment and utilization

of such services on export of goods hence, the refund claim towards the service tax
paid on the specified services could not be denied as appellant have fulfilled the
substantial conditions of the notification. Appellant relied upon

1
{~-

decisions- ~-/,~
(i) Suksha International Vs UOI .... [1998(39)ELT503(SC)] ~
(ii) UOI Vs. A. V. Narasumhalu..... .[1983(13)ELT1534(SC)]
(iii) Formika India Vs. CCE [1995(77)ELT S00(SC)] -

nu.assn
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4. Personal hearing in the case was granted on 02.08. 2016. Shri D. K. Singh,

Advocate and Shri J. K. Bhatt, Advocate, on behalf of appellant appeared before
me and stated that original order No. SD-02/Ref-148/DRM/15-16 dated 14.10.2015
was cancelled by adjudicating authority but it was not informed to appellant. It was
stated that after cancelling the order No. SD-02/Ref-148/DRM/15-16 dated
14.10.2015 adjudicating authority has issued new OIO No. SD-02/Ref
165/DRM/15-16 dated 06.11.2015. Appellant had stated that adjudicating had
issued another fresh OIO no. SD-02/Ref-165/DRM/15-16 dated 06.11.2015 on
same remand proceedings and appellant had also filed appeal on 18.03.2016.

DISCUSSION AND FINDING

5. I have carefully gone through the facts of the case on records; grounds of
appeal in the Appeal Memorandum and oral submissions made by the appellants at

the time of personal hearing.

6 Deputy Commissioner, Service Tax, Div-II, Vide letter F. No. SD-02/Ref
Misc/15-16 dated 01.08.2016 has informed that record of order No. SD-02/Ref

148/DRM/15-16 dated 14.10.2015 is not available with them but OIO of identical

No. but of different date 20.10.2015 is issued in name of M/s Torrent
Pharmaceuticals Ltd. Deputy Commissioner , Service Tax, Div-II is not owning up

impugned OIO where as appellant has produced copy of impugned OIO attested by
Shree, V.P. Makwana, Superintendent, Div-I, Central Excise, Ahmedabad-I. Letter
was also written to The Principal Commissioner, Service Tax, in this regards but no

reply has been received so far.

7. In above situation I am saddled with two different OIO dated 14.10.2015 and

06.11.2015 in wake of remand proceeding of CESTATE order no.

A/10429/WZB/AHD/2013 dated 22.03.2013. Appellant have submitted that OIO
dated 14.10.2015 is cancelled and appeal is filed against new OIO dated

06.11.2015. I find that clear facts are not coming out as to whether impugned OIO

was issued or not.

8. In view of above, appeal filed by the appellants is remanded back to original

issuing authority to take the proper action.

0

2

ATTESTED

i'•••SUPERINTENDENT (APPEAL-II),

haul.k
ok3aces9

COMMISSIONER (APPEAL-II)
CENTRAL EXCISE, AHMEDABAD.

<%.



To,

M/s. Durhan spintex & Holding (P) Ltd.,

105/ Chinubhal Centers, 1° floor,

Nehru Bridge corner, Ashram Road,

Ahmedabad
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Copy to:

1) The Chief Commissioner, Central Excise, Ahmedabad.

2) The Commissioner, service tax, Ahmedabad

3) The Additional Commissioner, C.Ex, Ahmedabad
4) The Dy./Asst. Commissioner, Service tax, Div-II, APM Mall, Ahmedabad.

5) The Asst. Commissioner(System), Service tax. Hq, Ahmedabad.

6) Guard File.

P.A. File.




