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Passed by shri Uma Shanker Commissioner (Apbeals-ll)
T MY WATPR  IEHCEIE © JYFRNAT BRI O §al A<y 4
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Arising out of Order-in-Original No_SD-02/REF-148/DRM/2015-16 Dated 14.10.2015
Issued by Asstt. Commr., STC, Div-ll, Service Tax, Ahmedabad

& fieTdi @1 9 Td Ul Name & Address of The Appellants

Q

M/s. Durham Spintex &Holdings Pvt Ltd Ahmedabad

AHT B

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way :-

Al Pob, SUIE Yo T WaAHR I =arariRiesyer 7 ardie—

Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

faeiia aifdif=rar, 1904 7 T 86 & Sferla e WY ot & U @Y o wEd—
Under Section 86 of the Finance Act 1994 an appeal lies to :-

TRem & die WA e, See Yod Ud Harew el Saraifisor ot 20, 7 dew
BIRUCT HHTSTS, T TR, FFHSGG—380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at
0-20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.

(i)  endielin <grareeRor @ Rl aifdfoem, 1904 @) 9T 86 (1) & ofceia enfiar
WATRR R, 1994 @ W 9 (1) @ siqvia RufRa o wad- 5 ¥ TR ufdl § @
ST geW T4 9Ed WY O ey ¢ fAwe ode &Y TS 8 suey ufadl
It o =1y (S & T ywilr ufy Bf) ok e & Rt e mnRiex o7 i
¥I7C & &Y § WEl Aae” B AR, @G @) A AR ST T SEET WU 5 R A SWY B
& T8 ®YC 1000/~ BRI WO BT | SiEt Same} o A, @ @) AR SR TR war o
HYY 5 G T 50 <G Tep &l ol WIY 5000/ — WA A 87 | el Aares @ A7iT, It &)
AT 3R ST AT AR /Y 50 I AT S GAET § g8 wUY 10000 /— W Ao 25

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the
Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule
9(1) of the Service Tax Rules 1994 and Shall be accompanied by a copy of the order
appealed against (one of which shall be certified copy) and should be accompanied by a
fees-of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied of
Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest. EmangRge
penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lak %g--"‘ﬂf@fo “N\

where the amount of service tax & interest demanded & penalty Ievied/n%\ i rg@an HEY S\
Lakhs rupees, in the form of crossed bank draft in favour of the Assista ’Eng @j&@ th A
sithlated
o)

bench of nominated Public Sector Bank of the place where the bench of Tib imal is
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(iii) frfta iifram 1994 @ GRT 86 W Sr-grRl  wd (y) @ Siia ordler HaTaR
Frommadh, 1004 & M 9 (2§) & A AiRa B TR § @ o P 4 S W
g, I SedTg Pob (ordiet) & SR B gt (OIA)( S& | woifer ufy 2rh) &R o
YT, S [/ WWGTWMI%WW?W,@WWWTWW
& freer 28 gu oM (0I0) Y Ry o B |

(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of
.which shall be a certified copy) and copy of the order passed by the Addl. / Joint or Dy,
"/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (OIO) to apply to
the Appellate Tribunal.

o - iR wRITerd ged S, 1975 & ot R a1 @ afwta FeiRa
IR T Y TG W TR & ey @ i R % 650/~ U¥ BT Ry Jeh fewe
T BT AR

2. One copy of application or 0.10. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-l in terms of the Court Fee Act, 1975, as amended.

3. w1 gop, See Yo, T ] e =T (Grifafd) Fmed, 1982 # g
mfamwid@aﬂnﬁﬁaﬁﬂﬁq%iﬁaﬂﬁaﬁﬁwiaﬁamﬂﬂwmﬁﬁﬁmmm%u

3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. mem,mﬂmawwmammmm)m%mwmm
AT BEUIG Yoo HTATATH, 12%Y 7 U 39 3 I RAAA(ETIT-R) 3RITRTA 08y(R08Y BT TEAT
24) fetieh: o6.o¢.208Y ST & e 3T, 1’_y h URT ¢3 ¥ 37cte YT Y o oo &Y TS &, &
iﬁfﬁadﬁﬂéq\é&ﬂmmamﬁaﬁ%,a?rﬁﬁﬁsvmn$mmﬁmﬁmmaauw
5 e WA A NS A
aa‘r‘é\‘rayc‘cnagmud@amamaﬁa“ﬂﬁrﬁﬁvm‘eﬁﬁ“sﬁﬁman-m%-

(i) ot 11 & & siada RURa @A

(ii) Jedre S By oy 9T e Ty

(iii) e s fReaet & B 6 & 3icoid & WA

o 3 ge ae R 58 9 & AU R (@, 2) 3RRTHA, 2014 T IREA g qd e
sfreher urfierdr & TaaT farRTdie Tt 3etfue 3 &Y SO Te Tl

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
@iy  amount payable under Rule 6 of the Cenvat Credit Rules.

o Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

4(1) =W weel &, 5 yrer & ufy 3rdver TiRERROT & WITET STE! Qe 31T Yo AT EUS
Rrenfa e Y Ao RFT 71T Yeeh & 10% gaﬁnﬁmamaﬁmaugﬁmﬁﬂﬁaaa@%
w%agtrmﬁtr'\rzﬁramwé’r%l :

4(1)  In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.
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ORDER IN APPEAL

M/s. Durhan spintex & Holding (P) Ltd., 105/ Chinubhai Centers, 1t
floor, Nehru Bridge corner, Ashram Road, Ahmedabad (hereinafter referred to as
‘appellants’) have filed the present appeals on 22.01.2016 against the Order-in-
Original number SD-02/Ref-148/DRM/2015-16 dated 14.10.2015 (hereinafter
referred to as ‘impugned orders’) passed by the Asst. Commissioner, Service Tax,

Div-II, APM Mall, Ahmedabad (hereinafter referred to as ‘adjudicating authority’);

2. The facts of the caée, in brief, are holding Service Tax registration number
AAACD-3934-H STOO1 and had filed refund claim of Rs. 40723/~ on 03.12.2009 in
terms of notification No. 41/2007-ST dated 06.10.2007 on account of services
received and utilized for export of goods/services for quarter ending June 2009.
Vide OI0 SD-02/Refund-12/2010 dated 30.04.2010 refund claim to the extent
40,445/~ was rejected and sanctioned the amount Rs. 278/- On being appealing to
Commissioner Appeal , impugned OIO was partially modified and sanctioned claim
of Rs. 976/- vide OIA 429/2010 (STC)/MM/Commr (A)/Ahd dated 18.11.2010.
Appellant filed appeal in CESTATE who vide order No. A/10429/WZB/AHD/2013
dated 22.03.2013 remanded the case back as under-

“In Appellant’s own case this bench, vide final order dated 03.08.2012 as
reported at 2012 (28) STR 366(Tri- Ahmd) in an identical issue, for the
earlier period had reminded the matter back to adjudicating authority to
'reconsider the issue afresh. I find in this case also, the same order would be
applicable and direction given would be applicable and the direction given in
final order dated 03.08.2012 should be followed by the adjudicating authority

while re-adjudicating the issue afresh.”
“According/y , the impugned order is set-aside , matter is remanded back to
the adjudicating authority to hear and dispose the appeal as per final order

dated 03.08.2012.”

3. After affording personal hearing in the case and after considering the

" evidences produced before adjudicating authority , impugned OIO was issued

whereby Rs. 18,731/- was sanctioned and Rs. 21,015/- was rejected. Being
aggrieved appellant had filed this present appeal. The main contention of appellant
is that the lower authority has not disputed the service tax payment and utilization
of such services on export of goods hence, the refund claim towards the service tax

paid on the specified services could not be denied as appellant have fulfilled the

substantial conditions of the notification. Appellant relied upon/
decisions- s
(1 Suksha International Vs UOI.... [1998(39)ELT503(SC)lig
(i) UOI Vs. A. V. Narasumhalu....... [1983(13)ELT1534(SC)I¢8 3
(iii) Formika India Vs. CCE.....ccooevvns [1995(77)ELT 500(SC)]
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4. Personal hearing in the case was granted on 02.08. 2016. Shri D. K. Singh,
Advocate ‘and Shri J. K. Bhatt, Advocate, on behalf of appellant appeared before
me and stated that original order No. SD-02/Ref-148/DRM/15-16 dated 14.10.2015
was cancelled by adjudicating authority but it was not informed to appellant. It was
stated that after cancelling the order No. SD-02/Ref-148/DRM/15-16 dated
14.10.2015 adjudicating authority has issued new OIO No. SD-02/Ref-
165/DRM/15-16 dated 06.11.2015. Appellant had stated that adjudicating had
issued another fresh OIO no. SD-02/Ref-165/DRM/15-16 dated 06.11.2015 on
same remand proceedings and appellant had also filed appeal on 18.03.2016.

DISCUSSION AND FINDING

5. I have carefully gone through the facts of the case on records; grounds of
appeal in the Appeal Memorandum and oral submissions made by the appellants at

the time of personal hearing.

6 Deputy Commissioner, Service Tax, Div-II, Vide letter F. No. SD-02/Ref- -

Misc/15-16 dated 01.08.2016 has informed that record of order No. SD-02/Ref-
148/DRM/15-16 dated 14.10.2015 is not available with them but OIO of identical
No. but of different date 20.10.2015 is issued in name of M/s Torrent
Pharmaceuticals Ltd. Deputy Commissioner , Service Tax, Div-II is not owning up
impugned OIO where as appellant has produced copy of impugned OIO attested by
Shree, V.P. Makwana, Superintendent, Div-I, Central Excise, Ahmedabad-I. Letter
was also written to The Principal Commissioner, Service Tax, in this regards but no

reply has been received so far.

7.' In above situation I am saddled with two different OIO dated 14.10.2015 and
06.11.2015 in wake of remand proceeding of CESTATE order no.
A/10429/WZB/AHD/2013 dated 22.03.2013. Appellant have submitted that OIO
dated 14.10.2015 is cancelled and appeal is filed against new OIO dated
06.11.2015. I find that clear facts are not coming out as to whether impugned OIO

was issued or not,

8. In view of above, appeal filed by the appellants is remanded back to original

issuing authority to take the proper action.

e

HANKER)
COMMISSIONER (APPEAL-II)
CENTRAL EXCISE, AHMEDABAD.

ATTESTED

M

SUPERINTENDENT (APPEAL-II),
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To,

M/s. Durhan spintex & Holding (P) Ltd.,
105/ Chinubhai Centers, 1* floor,
Nehru Bridge corner, Ashram Road;
Ahmedabad

Copy to:

1) The Chief Commissioner, Central Excise, Ahmedabad.

2) The Commissioner, service tax, Ahmedabad

3) The Additional Commissioner, C.Ex, Ahmedabad

4) The Dy./Asst. Commissioner, Service tax, Div-I1I, APM Mall, Ahmedabad.
5) The Asst. Commissioner(System'), Service tax. Hg, Ahmedabad.

6) Guard File.

P.A. File.







